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Legislative Reform: Recommendations

A. RCNI recommendsA statutory definition of what is meant by “consent” in the context of sexual
contact. We recommend a definition similar to that adopted in England and Wales in their 2003 Sexual
Offences Act, at section 74, namely: ‘A person consents if he agrees by choice, and has the freedom
and capacity to make that choice’.

B. RCNI recommend$he replacement of the current subjective analysis of recklessness as to consent in
section 1 of the Criminal Law (Rape) Act 1981, with a requirement that any such belief in consent be
both honestly held and objectively reasonable.

A. Consent

The current situation where there is no statutory definition of consent to any sexual act whicht migh
otherwise be a crime is far from ideal, leading to a lack of clarity for the complainant, the dcande
decision makers (normally a jury of twelve people). The positive impact of a clear definition atsaulsk felt
outside the courtroom, preventing at least some acts of sexual violence. In addition, it hasuggestsd by
some commentators that to omit a positive definition of consent, particularly where there is disbngf
situations where consent is negatived (as in Canada, New Zealand and England and Wales), s @patst t

a presumption that there is consent unless the contrary is prayed

While an expanded definition is not a ctai by any means, it should help protagonists and decision makers
to a common understanding of whether or not there has been consent in a wide range of situations.

It would seem best that an alternative expanded and more comprehensive definition of consent Bhwald
as its principal focus the conduct of the accused rather than that of the complainant, as farségepasith
the aim of avoiding prolonged, aggressive and detailed ezgamination of the complainant on matters
which are often of dubious relevance to any real issues in the case. Of course, fairness to ¢bd ecawital
principle. However, no less important is the framing of our law as far as possible to avoid uangecess
traumatisation of survivors of sexual violence by ci@samination, as there can be no doubt that fear of
such an ordeal operates to increase the attrition rate.

It appears that now is the time to enact a new expanded comprehensive definition of consent which
incorporates the benefits and avoids some pitfalls at least of the definition used in the UK Signeés Act
2003i). Some authors have identified, for instance, that the UK definition does not give any guidance as to
whether the complainant must articulate their consent by words or aatipin addition, the definition might

be understood as meaning that it must be decided first whether the complainant agreed by choitkeand
later, whether he/she had the freedom and capacity to do so. An alternative reading is that tbe didsu
freedom and capacity should be addressed first, leaving the question of agreement to be addrdgskd on
either freedom or capacity is lacking. There are further difficulties with the general understasfdingh

words as choice, freedom and capagity

However, it appears from the subsequent cases that the most important practical issue has beanitytapa
The England and Wales legislation does not contain any definition of capacity itself, and ftsitisatns
where there is presumed to be no consent, at sections 75 and 76 of the SOA 2003, does not erpladsly
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the situation where there is no capacity to consent because ofirsglfced intoxication of the complainant
which falls short of unconsciousness. It is fair to say that the UK Government examined thishgalawin

the light of the decision of the Court of AppealRnv_Bree [2007] EWCA 2%6 which the Court interpreted
the capacity to consentas something which “may evaporate well before a complainant becomes
unconscious”, and explained that “if, through drink (or for any other reason) the complainantrhpsriarily

lost her capacity to choose whether to have intercourse on the relevant occasion, she is not sansént
However, the Court also made clear that the complainant may still retain the capacity to conset)or
even if she has had quite a lot to drink, which means that essentially each case will turn on fectsv The

UK Government decided not to change the law following this decision.

It would seem best, given that this is a situation which arises very often, and which givesexgdoitation,

that a comprehensive definition of consent should include provision for the situation where thdaioam's

consent is compromised by her voluntary intoxication. After all, the drink driving laws presumaftbat
consumption of a very modest quantity of alcohol, our capacity to control a car safely is sesitertiyd. Of
course, this would mean that the conduct of the complainant would still be under scrutiny.

Some guidance as to what might be included in such an expanded definition will be found at S&tdns
the UK SOA 2003 (evidential presumptions about consent) and Section 76 ibid. (conclusive presumption
about consent), which taken together provide a list of situations in which the absence of consgrtema
presumed, and except for the two rare situations outlined in Section 76, further provide thafpémsto the
accused to introduce sufficient evidence to show that there is an issue as to whether the comiplainan
consented, in relation to the particular situation. This list of situations does NOT cover thmsitubere the
complainant’s capacity to consent is impaired by -selficed intoxication, but he/she is not “asleep or
otherwise unconsciougvi. It is important to note also that the list of situations is a closed one. A more useful
starting point might be the Criminal Code of Canada definition of conggand attendant open list of
situations in which consent is not obtained, adapted to take account additionally of the situdtithe o
complainant whose capacity to consent is affected byigélficed intoxication but who is conscious.

In addition to the lists of situations in other jurisdictions in which it is presumed that there ¢ensent, the
appendices contain a draft compound list of such situations for discussion.

Other jurisdictions, for instance Canada, have simpler definitions of consent: “voluntary agreeisé¢mt’
phrase used in its criminal code. South Australia and New South Wales both have “freely andilolunta
agrees”, while Victoria has “free agreement”. New Zealand does not have a positive definitioiserfitcdout
there is a proposal to amend their Crimes Act 1961 to include a definition containing the sanieeposit
elements as the England and Wales ong

As it is only “capacity” that has in practice given rise to difficulty among the elements in thenéeond

Wales definition, it would seem that the focus should be on making sure that the list of situati@rsch

there is no consent is as comprehensive as possible, and is not closed. Examples are to be toeind in
Criminal Code of Canada, Article 153 (3), appended hereto with proposed emendations to includeywolun
selfintoxication, and Section 128A of the Crimes Act 1961 of New Zealand, as well as the sectiong&’5 and
of the Sexual Offences Act 2003 of England and Wales (also appended). Note that the England nd Wale
legislationexcludesthe voluntary intoxication situation and isctosedlist of situations. It also frames the list

as a series giresumptions,only two of which are conclusive. The legislation from the other two jurisdictions

is more straightforward to understand and implement, and is not framed as a list of presumptions.
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B Subjective recklessness as to whether there is consent or not to be replaced with a
belief in such consent which is both honest AND objectively reasonable

Subjective recklessness as to the presence or absence of consent, when alleged, is very oftgh thet wi
defence of honest (though possibly unreasonable) belief in the complainant’s consent. The ctugditrsi
both under the 1981 Act and the 1990 Act, is that the accused’s belief that the other personestounso
the sexual act in question does not have to be reasonable in any objective sense, only honesterHibse
Court only has to “have regard to” the presence or absence of any reasonable grounds for sueffy & bel
does not have to decide whether the belief was reasonable or unreasonable. It will readily hibatetis
means that the accused’s belief does not have to be objectively reasonable for it to be an eféextive
complete defence, if proved.

Where an accused person’s belief in the consent of the complainant to a sexual act is not regdweriabke
should surely not be allowed to rely on it. In other words, the issue for the decision maker stubue
whether the belief of the accused was honest although unreasonable and mistaken, but whether a
reasonable person would have come to the same conclusion. The focus would therefore be more on the
conduct of the accused rather than on that of the complainant, and the standard of behaviour ekmpdcte

any person in the situation of the accused would be higher

Appendix |
Sexual Offences Act 2003, England and Wales, Sections 75 and 76

Section 75 Evidential presumptions about consent

75 (1) If in proceedings for an offence to which this section applies it is preved
(a) that the defendant did the relevant act,
(b) that any of the circumstances specified in subsection (2) existed, and
(c) that the defendant knew that those circumstances existed,

the complainant is to be taken not to have consented to the relevant act unless sufficient evisience
adduced to raise an issue as to whether he consented, and the defendant is to be taken not to have
reasonably believed that the complainant consented unless sufficient evidence is adduced to raise

an issue as to whether he reasonably believed it.
75 (2) The circumstances are that

(a) any person was, at the time of the relevant act or immediately before it began, using
violence against the complainant or causing the complainant to fear that immediate

violence would be used against him;

(b) any person was, at the time of the relevant act or immediately before it began, causing
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the complainant to fear that violence was being used, or that immediate violence would

be used, against another person;

(c) the complainant was, and the defendant was not, unlawfully detained at the time of the

relevant act;
(d) the complainant was asleep or otherwise unconscious at the time of the relevant act;

(e) because of the complainant’s physical disability, the complainant would not have been
able at the time of the relevant act to communicate to the defendant whether the

complainant consented;

(f) any person had administered to or caused to be taken by the complainant, without the
complainant’s consent, a substance which, having regard to when it was administered or
taken, was capable of causing or enabling the complainant to be stupefied or

overpowered at the time of the relevant act.

75 (3) In subsection (2)(a) and (b), the reference to the time immediately before the relevant act began is
in the case of an act which is one of a continuous series of sexual activities, a referencenethe t

immediately before the first sexual activity began.
Section 76 Conclusive presumptions about consent

76 (1) If in proceedings for an offence to which this section applies it is proved that the defendahedid t
relevant act and that any of the circumstances specified in subsection (2) existed, it is to be

conclusively presumed
(a) that the complainant did not consent to the relevant act, and
(b) that the defendant did not believe that the complainant consented to the relevant act.
76 (2) The circumstances are that

(a) the defendant intentionally deceived the complainant as to the nature or purpose of the

relevant act;

(b) the defendant intentionally induced the complainant to consent to the relevant act by

impersonating a person known personally to the complainant.
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Appendix Il

New Zealand Crimes Act 1961 (reprint as at 1 June 2005)
7: Crimes against religion, morality, and public welfare

Section 128AAllowing sexual activity does not amount to consent in some circumstances

(1) A person does not consent to sexual activity just because he or she does not protest or offer
physical resistance to the activity.

(2) A person does not consent to sexual activity if he or she allows the activity because of
(a) force applied to him or her or some other person; or

(b) the threat (express or implied) of the application of force to his or her or some
other person; or

(c) the fear of the application of force to him or her or some other person.

(3) A person does not consent to sexual activity if the activity occurs while he or she is asleep o
unconscious.

(4) A person does not consent to sexual activity if the activity occurs while he or she isteal affec
by alcohol or some other drug that he or she cannot consent or refuse to consent to the
activity.

(5) A person does not consent to sexual activity if the activity occurs while he or she is dffected
an intellectual, mental, or physical condition or impairment of such a nature and degree that
he or she cannot consent or refuse to consent to the activity.

(6) One person does not consent to sexual activity with another person if he or she allows the
sexual activity because he or she is mistaken about who the other person is.

(7) A person does not consent to an act of sexual activity if he or she allows the act because he o
she is mistaken about its nature and quality.

(8) This section does not limit the circumstances in which a person does not consent to sexual
activity.

(9) For the purposes of this sectienallows includes acquiesces in, submits to, participates in,
and undertakes sexual activity, in relation to a person, means
(a) sexual connection with the person; or

(b) the doing on the person of an indecent act that, without the person's consent,
would be an indecent assault of the person.

Section 128A: substituted, on 20 May 2005, by section 7 of the Crimes Amendment Act 2005 (20P5 No 41
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Appendix 11l

Criminal Code of Canada, Part V, Articles 153 (2), (3), (4) andii(B)proposed adaptations in italics

“...Consent” means, for the purposes of this section, the voluntary agreement of the complainagage ém
the sexual activity in question..

(3) No consent is obtained, for the purposes of this section, if
(a) the agreement is expressed by the words or conduct of a petban than the complainant;

(b) the complainant is incapable of consenting to the activitgluding by reason of her voluntary or
involuntary intoxication

(c) the accused counsels or incites the complainant to engage in the activity by abusing a pbsition
trust, power or authority;

(d) the complainant expresses, by words or conduct, a lack of agreement to engage in the activity, o

(e) the complainant, having consented to engage in sexual activity, expresses by words or conduct a
lack of agreement to continue to engage in the activity

(f) consent was obtained by means of fraud or impersonation of another person in circumstances where
it would not have otherwise have been forthcoming

(4) Nothing in subsection (3) shall be construed as limiting the circumstances in which no conbeginied.

(5) It is not a defence.... That the accused believed that the complainant consented to [any ome of emo
list of sexual activities]....if

(a) the accused’s belief arose from the accused’s
(i) selfinduced intoxication;
(iiyrecklessness...or

(b) the accused did not take reasonable steps [ ] to ascertain that the complainant was consenting

Appendix IV

Proposed new wording, incorporating elements from all the lists of situations in which there isorsent
Note: This draws heavily on the New Zealand wording, which is very clear and easy to understadidpand
the same definition of “allow”, i.e, ihcludes“acquiesces in, submits to, participates in, and undertakes”.

“Allowing sexual activity does not amount to consent in some circumstances:

1. A person does not consent to sexual activity just because he or she does not protest and/physieal
resistance to the activity.

2(1) A person does not consent to sexual activity if he or she allows the activity because of:

(a) force applied to him/her and/or to some other person(s);
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(b) the threat (express or implied) of force being applied to him/her and/or some other person(s), o
(c) the fear of the application of force to him or her or some other person(s).

2(2) In any of the cases in subsection (1) above, it is immaterial whether it is the accused Vid® fapge
and/or threats of force against the complainant and/or other(s), or not.

3. A person does not consent to sexual activity if the activity occurs while he/she is asledyeroviss
unconscious.

4. A person does not consent to sexual activity if the activity occurs while he/she is so affecaedhol
and/or some other drugs(s) that he/she cannot consent or refuse to consent to the activity, wiwether
not that person took alcohol and/or some other drugs voluntarily

5. A person does not consent to sexual activity if the activity occurs while he/she is so affgcted
intellectual, mental, or physical condition or impairment of such a nature and degree that hefshetca
consent or refuse to consent to the activity

6. A person does not consent to sexual activity with another person if he/she allows the sextigl act
because he/she is mistaken about the identity of that person

7. A person does not consent to sexual activity if he or she allows the activity because hésanigtaken
about its nature and quality

8. A person does not consent to sexual activity if that consent is expressed by the words andl(ost ai
someone other than themselves

9. A person does not consent to sexual activity if he/she was counselled and/or incited by a ipeason
position of power, trust and/or authority in relation to him/her, to engage in that activity

10. A person does not consent to sexual activity if he/she expresses by word and/or conduct,0f lack
agreement to engage in that activity

11. A person does not consent to sexual activity if, having first consented to sexual activitg, égisesses
by words or conduct a lack of agreement to continue to engage in that activity

12. This section does not limit the circumstances in which a person does not consent to sexityial' activ

Endnotes:

1. Discussion Paper on law of consent in New Zealand, 2008, at paragraph 56 www.justice.goussdisc
sexualviolencelegislation/improvements.html

2. See Section 74 of the UK Sexual Offences Act 2003: “.....a person consents if he agreesdnddmasce,
the freedom and capacity to make that choice”.

3. For example, see an article by Victor Tadros entitled “Rape without Con@afdtd Journal of Legal
Studiesyol 26, No 3(2006), pp 58813, at page 521 et seq

$. Ibid.
5. Ibid, at page 522.
6. Section 75 (2) (d) UK SOA 2003

7. Part V Sexual Offences, Article 153(2) and (3), and see Appendix 1 hereto.
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8. See note 1 above

9. Under the Criminal Code of Canada, for example, the onus is on the accused if he raise$ inisHeelie
complainant’s consent, to show that he has taken reasonable steps to ascertain that the complaieant
consenting. However, the Canadian model of belief is an “honest” one, rather than a “reasonahlesame
New Zealand and in England and Wales, so that the best model to follow in this regard is New rAtta¢aind
than Canada. It also appears that the Canadian courts have tended to interpret the “reasonablasteps
meaning “any reasonable steps”, thereby lowering the standard of behaviour expected of the accused.

10. The mischief this one is intended to counteract is the situation where a person in a position of
professional trust and/or authority prevails upon the victim to do something sexual for his owificgtadn

on the pretext that such an act is something necessary and/or desirable for their therapy, it nizgt ieat
situation is adequately dealt with by subsection 9 above, and that leaving in subsection 7 adstvgtald

have no positive effect from the point of view of the complainant.
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