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 I have very great difficulty as a judge speaking on the topic of attrition in the 

trial process in relation to rape cases.  There is an implication in the word attrition that 

there has been a failure and a breakdown in the system where a rape case results in an 

acquittal.  So far as the court is concerned an acquittal must be regarded as an equally 

valid verdict as a conviction.   

 

 The study being launched this morning is a massively comprehensive one, 

exponentially adding to our state of knowledge in relation to the subject.  The only 

further advance remaining to be made, it seems to me, is for juries to be interviewed 

in relation to the manner in which they arrived at their verdicts for research purposes 

only.  The report recommends that a research project should be commissioned into the 

juries’ deliberative process as soon as possible.  In this regard I have been saying to 
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the universities for over fifteen years now, that I see no reason why I should not give 

permission to a post graduate researcher, under the strictest conditions of 

confidentiality, to interview jurors in relation to their deliberations.  I have never in all 

that time been taken up on this offer which has been made by me on several occasions 

in university circles.  Such an exercise would, of course, be completely voluntary on 

the part of the jurors concerned, and the Cork Circuit Court has a jurisprudence of 

administering a confidentiality oath to post graduate students who are given access to 

sensitive material.   

 

 The report challenges what it calls the apparent judicial hostility to 

consecutive sentences, and calls for it to be justified or abandoned.  Many rape cases, 

particularly those involving familial abuse over a long period of time, can involve up 

to a 100 counts or more in the indictment.  Consecutive sentences would result in 

American style sentences of hundreds of years, which I cannot see anyone being in 

favour of.  Decisions of the Supreme Court and the Court of Criminal Appeal require 

the sentencing judge to go through a three stage process.  In the first instance he must 

identify the range of penalty available.  This is generally from suspended sentence to 
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li fe imprisonment.  He then places the instant case at its appropriate place on that 

scale, having regard to all its individual circumstances.  Finally, he will discount from 

the figure he has arrived at in phase two in respect of such factors as he can find in 

favour of the accused.  These will generally relate to a plea of guilty, genuine remorse 

and previous good character.  It seems to me that under the procedure prescribed at 

phase two, the full gravity of the case can be addressed without the need for 

consecutive sentences.  Consecutive sentences as I said will not have reality if there 

are a hundred related counts in an indictment, but they may be employed if there is a 

complete disconnection between different counts in the indictment.   

 

 It is acknowledged in the report that the granting of bail has not been a 

significant problem in the Central Criminal Court.  There are a relatively small 

number of warrants issued in this Court compared with the massive number issued in 

the District Court.  The main area of contention is in respect of bail granted after 

conviction.  Bail will not be granted to an obvious flight risk, but it may be granted to 

enable a person to complete a programme in the Granada Institute before sentence or 

to facilitate the preparation of pre-sentence reports.  In the past few weeks three cases 
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before me have been remanded on bail for sentence where the prosecuting gardaí said 

they had no objection to bail being continued.  In an adversarial system where both 

sides are agreed on a course to be taken, the court will generally go along with it.  I 

know this organisation greatly resents what happened in the case of a Brazilian, but I 

have checked the transcript and confirmed that the granting of bail was with the 

consent of the prosecuting guards.   

 

 I am interested in the finding that gender quotas should not be imposed on 

rape juries as there is no evidence that increasing the number of female jurors would 

have any effect on the conviction rate.  This accords entirely with my own views.  I 

have been watching the demeanour of jurors in rape cases at close quarters for a long 

time now.  Going by facial expression it has always seemed to me that the female 

members of the jury are the complainant’s harshest critics.  This is particularly so in 

relation to drink and going into the cars or flats of strangers.  On the basis of my very 

unscientific observation, I think a gender quota would, if anything, increase acquittals.   

 

 The matter is put in the Report in these stark terms:- 
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“From these studies, one would expect that a female-dominated jury would 

be more likely to convict than a male-dominated jury.  The figures 

presented here show no evidence to support such a contention.  To the 

contrary, no female-dominated jury convicted a defendant of rape in our 

sample, which covered a six-year period.  Contrary to expectations, male-

dominated juries were the most likely to convict.” 

 

 Delay in the trial of rape cases is very much less now than it is believed to be.  

The National Crime Council unfortunately dealt with a situation as it was in the past 

and not as it is now.  If people and organisations are determined to assume a long 

delay, it is very hard to persuade them of the reality.  Having said that, the assignment 

of an additional judge to hearing criminal cases in the Central Criminal Court would 

make an enormous difference. 

 

 The victim impact statement has now become an integral and important part of 

the sentencing process.  I regard the best victim impact evidence as that given by the 

victim herself in the witness box on oath.  Much of the victim impact evidence 
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however is given in written statements read to the court.  The instant report shows that 

of these, only 14.02% are written by the complainant herself and 43.93% by 

psychologists.  I can understand clearly what the complainants are saying to me but 

find reports from psychologists of less assistance.  I am fortunately no longer 

receiving reports from the expert who had a fixation with the plumpness and dress 

sense of the victims.   


